INTM120050 - Company residence:
the incorporation rule -
commencement and transitional
provisions

INTM120050 —Pe3uaeHTHOCTD
KOMIIAHUM: IPABUJIO PerHCTPaIllMH-
HaYaJbHbIE U NepPeXoIHbIe
MOJIOKEHH S

Introduction

BBenenune

The incorporation rule was introduced by FA88/S66 and became effective from
15 March 1988, and is now at CTA09/S14 and SCH2. Before that date, the only
rule was that of central management and control - see INTM120060.

[paBuiio peructpaiuu ObLI0 BBeACHO mojoxenuem FA88/S66 u BcTymiiio B
cuiy ¢ 15 mapra 1993 rona, u ceituac naxomurcs 8 CTA09/S14 u SCH2. Jlo
9TOM JaThl JIGHCTBOBAJIO TOJIBKO MPABUIIO 11O IIEHTPATBHOMY YIPABICHHUIO U
koHTpoito — cM. INTM120060.

An important consequence of the incorporation rule is that in the period from 15
March 1988 to 29 November 1993, a UK incorporated company could not
migrate. The only exceptions were those few companies which migrated shortly
after the commencement date under a Special Treasury Consent applied for
before that date and any company which transferred its place of incorporation
abroad under a Private Act of Parliament.

BaxHpIM pe3ysibTaTOM IMIpaBUIa PETUCTPALIUU CTAJIO TO, UTO B IepUoJ ¢ 15 mapTa
1988 roma o 29 HosiOps 1993 roga koMnaHus, 3aperUCTPUPOBAHHAS B
Coenunennom KoposneBcTBe, He MOIyia MUTPUpPOBaTh. ENMMHCTBEHHBIE
HCKIIIOYEHHS COCTAaBIWIIA T€ HECKOJIBKO KOMITAHUN, KOTOPBIE IEPEMECTHIINCH
BCKOpE IOCJIe AaThl BCTYIJIEHUs B cuily 1o CnenuanbHomy Cornacuto
MunucrepcTBa @PUHAHCOB, O UEM OHM TOJIAJIM MIPOILEHHUE JI0 ATOH J1aThl, U Tr00as
KOMIIaHUS, KOTOPask IEpeMECTHIIa CBOE€ MECTO PETUCTPALIUHU 33 PYOEx IO
YactHomy 3akony Ilapnamenra.

From 30 November 1993, a UK incorporated company will migrate when the
treaty non-resident rules in CTA09/S18 apply (see INTM120070).

C 30 Hos10ps 1993 rona komnanus, 3aperucTpupoBantas B CoeJUHEHHOM
KopouneBctBe, cMoxeT nepemeriaTbes, korja B nonoxkenun CTA09/S18 Oyayt
NPUMEHSTHCS TIPABUJIA Il HEPE3UACHTOB IO MEXKITYHAPOIHOMY COTJIAIICHUIO
(cm. INTM120070 ).

If a UK incorporated company transfers its central management and control to the
UK at any time, it immediately becomes also resident in the UK by reason of the
incorporation rule and so cannot migrate again (except by Private Act of
Parliament), unless CTAQ09/S18 applies.

Ecnu B 110601 MOMEHT BpeMEeHH KOMITaHUs, 3apETUCTPUPOBAHHAS B
Coennnennom KoposeBcTBe, IEpEeBOANUT CBOE LIEHTPAILHOE YIIPABIECHUE U
KoHTpoJb B CoeanHeHHoe KoposeBcTBO, TO OHA Cpa3y ke CTAaHOBUTHCS
pesunenToM Coenunennoro KoposeBcTBa B crily MpaBuila perucTpaluy U He
MO3KET CHOBAa MUTpUpOBaTh (Kpome kak 1o YactHomy 3akony [lapnamenra), 3a
UCKIIIOYEHUEM citydaeB, korna npumensiercst CTA09/S18.



http://www.hmrc.gov.uk/manuals/intmanual/INTM120060.htm
http://www.hmrc.gov.uk/manuals/intmanual/INTM120060.htm
http://www.hmrc.gov.uk/manuals/intmanual/INTM120070.htm
http://www.hmrc.gov.uk/manuals/intmanual/INTM120070.htm

Shelf companies

dopMajIbHO CYHIECTBYIOIINE KOMIIAHUH
(mo10YHbIE KOMIIAHNH)

Shelf companies are normally companies formed by a company registration agent
or professional firm and registered at their address. They are held by them for
sale to purchasers. A few companies may have been set up by UK groups but not
so far used by them.

®opManbHO CYIIECTBYIONNE KOMIAHUU — 3TO OOBIYHO KOMITAHUH, KOTOPbIE
ObUTH YUPEXKJIEHBI ar€HTOM 10 PETUCTPALMY KOMIAHUHN WK MpodecCHOHaTbHON
(bupMoii 1 3aperucTpUpoBaHbl MO UX aapecy. OHU COAEPIKATHCS UMU JITIS
MIPOJIaYKW MOKyNaTessiM. bpuTanckue rpynibsl KOMIAHUNA MOTYT CO3/aTh
HECKOJIbKO KOMIIaHU, HO 1aJIEKO HE BCE KOMIIAHUM UMHU UCIOJIb3YHOTCSI.

Companies which are shelf companies on 15 March 1988 will not have carried on
business at any time before that date and are resident under the incorporation rule
from its inception.

Kommanuu, KoTopble SBISIOTCS (HOPMATIBHO CYHIECTBYIOMIMMHI KOMITAHUSIMH, T10
coctosiHUIO Ha 15 mapra 1988 rosa He ocyIIecTBISIM KOMMEPYECKYIO
JeATEILHOCTD B JIFOOOH MOMEHT BPEMEHH JI0 STOH JaThl U SIBISIOTCS
PE3UCHTaMH COTJIACHO NPABHJIY PETUCTPALIMH CO JHS UX CO3JAHUSL.

If a company which appears to have been a shelf company on 15 March 1988
persists in a claim that it carried on business before that date, submit the claim to
Business International.

Ecnu komnanus, koTopas oka3aiaack pOpMaIbHO CYIIECTBYIOIEH KOMITaHHEH Ha
15 mapra 1988 roga, HacTauBaeT B 3asBJIEHUM HA TOM, UTO OHA OCYILECTBIISIA
KOMMEPYECKYIO eI TeIbHOCTh 10 ATOH JAaThl, TO HEOOXOIMMO MPEACTaBUTh
3asiBJIcHUE B KoMmanuro Business International.

If a company has not carried on business before 15 March 1988, its residence
position under the central management and control test is immaterial for the
incorporation rule. However, our view on the residence of shelf companies under
that test is that they have no residence because they have not yet established
central management and control of their business anywhere.

Ecnu komnaHus He ocyniecTBIsIa KOMMEPYECKYIO IeSITeNbHOCTD 10 15 MapTa
1988 rozga, To ee cTaTyc pe3uI€HTa COIVIACHO KPUTEPHS LIEHTPAIIBHOTO
yIpaBJIEHUS U KOHTPOJIS SIBJISETCS] HECYLIECTBEHHBIM JJIS PaBUJIa PErHCTPALIUU.
OpHako, Hallle MHEHUE OTHOCUTEIBHO PE3UACHTHOCTH (hOpMaNIbHO
CYIIECTBYIOIIUX KOMIAHUN MO 3TOMY KPUTEPHUIO 3aKIIFOYAETCS B TOM, UTO Y HUX
HET PE3NICHTHOCTH, ITIOCKOJIBKY OHHU €1IC HUTAC HE YCTAHOBUIIN LHCHTPAJIIBHOC
yIpaBJIeHUE U KOHTPOJIb 38 UX KOMMEPUYECKOH 1€ TeIbHOCTBIO.

Dormant companies

3aperucrpupoBaHHbIe, HO He JeCTBYIOIIME
KOMIIAHUM («CISINUE» KOMITAHUM)

Dormant companies will have carried on business at some time and will normally
have been resident. They should be regarded as having remained resident up to
15 March 1988. Treat any claim to the contrary on the same lines, so far as
appropriate, as a claim to be non-resident by a live company - see discussion
above regarding UK incorporated companies which were managed and controlled
overseas and were active before 15 March 1988. If, exceptionally, the company
had been non-resident whilst it was live, it will have remained non-resident and
will not become resident until 15 March 1988 unless its central management and
control is transferred to the UK before that date.

3aperucTpupoBaHHbIE, HO HE JIEUCTBYIOIINE KOMITAHUHU B KAKOM-TO MOMEHT
OyIyT OCYIIECTBIISITH KOMMEPUECKYIO ICITEIHHOCTh U OOBIYHO CTAHOBSITCS
pesuneHTamu. X He0OX0IMMO paccMaTpuBaTh Kak KOMIIAHUHU, KOTOPBIE
OCTaBAJIMCh PE3UICHTaMU BIUIOTH /10 15 maprta 1988 roga. PaccmaTtpuBaiite
Kakoe-100 TpeboBaHre 00 OOPaTHOM MO TOMY K€ MIPHUHIIUITY, HACKOIBKO 3TO
pueMIIeMo, Kak TpeOOBaHME IEUCTBYIONIECH KOMIIAaHUU OBITh HEPE3UIEHTOM —
CM. 00CYX/ICHHE BhIIII€ OTHOCUTEIBHO KOMITAHUHN, 3aPETUCTPUPOBAHHBIX B
Coenunennom KoposeBcTBe, KOTOPBIMH YIIPABISIOT U KOHTPOJIMPYIOT M3-3a
pyOexa, u KoTopsie ObUTH eicTBYomUMU 10 15 mapra 1988 roga. Ecnu, B
HCKIIFOYMTEIILHOM CiTy4yae, KOMIaHus OblIa HEPE3UIEHTOM B TO BpPEMsl, KOTJIa OHA




OblIa JEHCTBYIOIIEH, OHA OCTAaHETCS! HEPE3UICHTOM U HE CTAHET PE3UICHTOM JI0
15 mapral 988 roga, kpome TexX cilydaeB, KOI/la €€ LIEHTPAJIIbHOE YIIPABJIEHUE U
KOHTpOoJIb OblIH nepemMertieHsl B CoennnenHoe KoposieBCTBO /10 3TOM JaThl.

Nowhere companies

KomMnanum «npo3padyHbie» JJis Heaen
HAJIOT000J10KeHU A

'‘Nowhere' companies are UK incorporated companies which claim to be owned
by non-residents, to be managed and controlled outside the UK and so not
resident in the UK under the case law rule. They do not carry on any taxable
activity in the UK and have arranged not to be liable to tax in any other country.
They are subject to the incorporation rule and, assuming that they have been
active, they will become resident on 15 March 1993.

Kommanum «mipo3padsbiey s 1eIed HAIOr000JI0KEHUI— 3TO KOMITAaHHH,
3apeructpupoBannbie B CoequHeHHOM KoposieBcTBe, KOTOPBIE 3asBISIIOT O TOM,
YTO UMM BJIAJICIOT HEPE3HUICHTHI, YIIPaBIECHNUE U KOHTPOJb HaJl HUMHU
ocymecTisiercs 3a npeaenamu Coeaunennoro Koposnesctsa u, cieaoBaTesbHO,
OHU HeE SBJsAIOTCS pesugeHTaMu B CoenqruHeHHOM KoposieBCcTBE corjiacHo
MpaBUITy MperneaeHTHOro npaBa. OHM He IaTAT Hajgoru B COeIMHEHHOM
KoponeBcTBe u He ojjIekaT HAIOr000I0KEHHUIO B KAKOKH-THO0 IpYyroi cTpaHe.
Onu noAmaaT Mo ACHCTBUE TIPaBUIa PETUCTPALINH, U TIPU YCIOBUHU, YTO OHU
ObUTH NEHCTBYIONIMMU, OHU CTaHyT pesunentamu 15 mapta 1993 rona.

If, however, the company was still on the shelf at the commencement date, then
see the guidance on shelf companies above.

Ecnu e koMItanus Oblia HE JCHCTBYIONICH HA ATy BCTYIUICHUS B CHITY, TOTJa
CMOTPUTE BBIIIE PYKOBOJCTBO MO (JOPMAIBHO CYHIECTBYIOIUM KOMIAHUSIM.

It will normally be reasonably clear whether the company was off the shelf and
had carried on business. But some companies may try to disguise the date on
which they became active by, for example, producing accounts which start before
15 March 1988 and show some activity which does not in fact take place until
after that date. In appropriate cases, ask for evidence that the company had
carried on business before 15 March 1988. There will be a grey area for
companies which were in the process of being taken off the shelf on 15 March
1988. Submit doubtful cases to Business International.

OObIuHO OBIBAET BIIOJHE MOHATHO, OBbLIIA JTM KOMIIAHUS JCHCTBYIOIIEH 1
OCYILIECTBJISIA JIM OHA KOMMEPUYECKYIO AeATeIbHOCTh. HO HEKOTOpBIE KOMITAaHUYU
MOTYT IBITaThCS CKPBITh JaTy Havajla uX JAesTeIbHOCTU ITyTeM, HallpuMep,
IpeIbsBICHHS CYETOB, KOTOPbIE OBLIM OTKPBITHI 10 15 mapTa 1988 rona u
MIOKAa3bIBAIOT HEKOTOPYIO aKTUBHOCTh, KOTOPOH (paKTUUECKH HET MOCIE 3TOM
naTel. B Takux cnyyasx He0oOX0auMOo TpeboBaTh 10KA3aTeNbCTBA, YUTO KOMITAHUS
3aHUMAaIaCh KOMMEPUYECKOU eaTebHOCThIO 10 15 mapta 1988 rona. Jlns tex
KOMITaHUH, KOTOpbIE ObUTH B MpoLiecce Havana AeITeIbHOCTH (CHATHUS C
nosiku) 15 mapta 1988 rona, OyaeT cyiecTBoBaTh nepexoaHas (cepas) 30Ha.

A nowhere company which has been active may request confirmation of its non-
residence status immediately before 15 March 1988 in order that it does not come
onshore until 15 March 1993. It will not generally be worthwhile spending much
time on reviewing the file and the confirmation may normally be given, subject to
any procedures established in the office for dealing with nowhere companies.
When such information is received, the response should be to say that, on the
information given, the company is being treated as having been non-resident
immediately before 15 March 1988. This will not prevent a later challenge if new
information suggests that central management and control may have been
brought onshore in the transitional period. In cases of doubt, or suspected

Kommnanus «apo3padnas» s 1e1ei Haaoroo0I0KeHUs, KOTopasi OCYIIECTRIIsIIa
JIeATeTLHOCTh, MOKET T0/IaBaTh 3aMpPOC Ha MOJATBEPKICHUE €€ HEPE3UICHTHOTO
cTaTyca HemocpeacTBeHHO 10 15 mapta 1988 roga amns Toro, 4To0bl HE BBIXOUTH
B oHILIOP A0 15 mapta 1993 roga. OGbIYHO HE 11e51ec000pa3HO TPATUTH MHOTO
BpPEMEHH Ha MTPOBEPKY (aiina u, Kak MPaBUIIO, MOITBEPKICHUE MOKET OBITH
MPEAOCTaBIICHO B TIOPSJIKE, YCTAHOBJICHHOM B YIPABJICHUH T10 JeJIaM KOMITAaHU I
«IIPO3pAYHBIX» IJIA 1eel Hagoroobnoxenus. Koraa takas uapopmaus
MOJIy4€Ha, OTBET JIOJKEH ObIThH CIIEYIOIINM, YTO COTJIACHO MPEI0CTaBICHHOMN
nH(pOpMaIIY KOMIIAHHIO CIIEAYeT pacCMaTPUBATh KaK TaKyr0, KOTopas Oblia
HEPE3UJEHTOM HEMOCPEICTBEHHO 70 15 MapTta 1988 roma. 910 HE MpeaOTBPATUT




avoidance by UK residents, refer to Business International.

JaTbHEHIITNE TPYAHOCTH, €CJIM COTJIaCHO HOBOM MH(OpPMAIIMU CTaHET U3BECTHO,
qTo I_IeHTpaJIBHOC praBJIeHI/Ie nu KOHTpOJIL 6BIJII/I HepeBGI[eHBI B OHH.IOp B
nepexoaHoi nepuoa. B ciaydyae coMHEeHUI WM MPENoaaraeéMoro yKIOHEHUS
pesunentamu Coennnernnoro KoposeBcrsa obpartiaiitech B kKommanuto Business
International.

Note that the Treasury Consent rules were themselves repealed with effect from 1
July 2009 - see FA09/S37 and FA09/SCH17.

HpI/IMI/ITe K CBCACHHIO, YTO IIpaBujia NPCAOCTABJICHUA COIJIaCUA MUHUCTCPCTBA

¢bunancoB ObuH oTMeHeHBI ¢ 1 utossa 2009 roga — cm. FA09/S37 u
FAQ09/SCH17.

INTM120060 - Company residence:
the case law rule - central
management and control

INTM120060 — Pe3naeHTHOCTD
KOMIIAHHUMN: MpPelneIeHTHAs HOpMA —
LHEHTPAJbHOE YIIPABJIEHHUE U
KOHTPOJIb

The place of central management and control as a test of residence is now
relevant only to

Mecto LHCHTPAJIBHOI'O YIPABJICHUSA U KOHTPOJIA B KAYCCTBE KPUTCPUSL
PE3NACHTHOCTU ceityac MPUMCHACTCA TOJIBKO K

e companies not incorporated in the UK and

e  KOMIIaHUSAM, KOTOpBIEC HE ObLIN 3aperucTprupoBanbl B COeIMHEHHOM
Koponesctse n

o UK incorporated companies which qualify for exception to the
incorporation rule, so long as their place of central management and
control is outside the UK

o Kowmmnanusam, 3apeructpupoBanisiM B CoennnenHoM KopoieBeTse,
KOTOpBIE TPETEHIYIOT HAa UCKIIIOYEHHE U3 NTpaBUila PETUCTPALMY, ITOKa X
MECTO LEHTPAJIbHOTO YIPABIEHUS U KOHTPOJIS HAXOAUTCS 3a MpesieaMu
Coennnennoro Koponescrsa

The case law rule

IIpaBuJ10 IpeneIeHTHOr0 MPaBa

The case law rule for determining the residence of a company is authoritatively
expressed in Lord Loreburn's speech in De Beers Consolidated Mines Ltd v
Howe, 5TC213:

[TpaBuio mpereeHTHOTo MpaBa Ui ONPeIeIeHUs Pe3UICHTHOCTH KOMITAHUH
os110 chopmymupoBano B goknane Jlopaa Jlopebépua o genmy komnanuu De
Beers Consolidated Mines Ltd nporus komnanun Howe, 5TC213:

'A company resides ... where its real business is carried on ... and the real
business is carried on where the central management and control actually abides'.

'KoMmnanust HaXOIUTCH ...TaM, TJ€ BEIETCS €€ CYIIECTBEHHAs EeATEIbHOCTD ... a
CYIIIECTBEHHAS JIeATEIHHOCTh BEACTCA TaM, Iie (PaKTUUYECKH OCYIIECTBISAETCS
LEHTPAJIbHOE YIIPABJICHUE U KOHTPOJIb .

The De Beers company was incorporated in South African and its main trading
operations were there. The controlling board of directors exercised its powers in

Kommanus De Beers 6bu1a 3apeructpupoBana B FOxHo#t Adpuke u ee OCHOBHBIC
TOPrOBBIE ONlEpAlIMM OCYIIECTBIIIIUCH TaM. KOHTponupyoomuii coBer




the UK. The company was held to be resident in the UK.

JTUPEKTOPOB OCYIIECTBIISLI cBou nomHoMouus B CoenuaeHHOM KoponescTse.
Kommnanus 6pu1a npusHana pesunenTom Coenuaennoro KoponescTaa.

The rule was endorsed in the much later case of Bullock v Unit Construction Co
Ltd, 1959, 38TC712. The African subsidiary companies which were incorporated
and trading in Africa were held to be resident in the UK by reason of the degree
of management and control over their businesses exercised in the UK by the
parent company. The constitution of each subsidiary company vested control in
its board of directors which was required to hold its meetings outside the UK.
The Special Commissioners found that, in fact, the directors ‘were standing aside
in all matters of real importance ... affecting the central management and control’
and that the real control and management was being exercised, albeit
unconstitutionally, by the parent company's board of directors in the UK.

Hopwma 6s11a moaTBepkaeHa B 6oiee mo3auem aesie Bullock v Unit Construction
Co Ltd, 1959, 38TC712. Adpukanckue 1ouepHrUe KOMIIAHUH, KOTOPbIC ObUTH
3aperucTpUPOBAaHbI U BEJIM TOPTOBIIO B A puKe, ObUIN IPU3HAHBI PE3UJCHTAMU
Coenunennoro KoposeBcTBa 1o CTeNneHu yrpaBiIeHUs: B KOHTPOJIS HaJl HX
KOMMEpPUYECKOH IesTeIbHOCTbIO, KOTOPBIN OCYIIECTBIsIa MaTEepUHCKas
xomnanus B CoennnenHoM KoponesctBe. CocTaB Kaxk10i JoUuepHEH KOMIIAHUU
HaJIeJsU1 IPAaBOM KOHTPOJISl CBOM COBET JUPEKTOPOB, OT KOTOPOT0 TpeOoBaoch
IIPOBOAMTH CBOM coOpanus 3a npeaenamu CoenunenHoro KoponescTsa.
CrnenuanbHble YIIOJTHOMOYEHHbIE OOHAPYKUIIK, UTO, HA CAMOM JIeJie, JUPEKTopa
'Iep>KaNNCh B CTOPOHE OT BCEX JEJ CYIIECTBEHHON BaXHOCTH ... B TUIaHE
BJIMSIHUS Ha LIEHTPAJIbHOE YIIPaBJIEHUE U KOHTPOJIb' U, I03TOMY CYIIECTBEHHbII
KOHTPOJIb U YIIPABJICHUE OCYIIECTBIISIICS, XOTS U BOIPEKU KOHCTUTYIIHH,
COBETOM JHMPEKTOpOB MaTepuHckoi komnanuu B CoennneHHoM KoposeBcTae.

The decisions in both the De Beers and Unit Construction cases make it clear that
the place of central management and control is primarily a question of fact. Both
cases also demonstrate that it is the highest level of control of the business which
counts. That control may be exercised by the board of directors in accordance
with the Articles of the company, as in De Beers, or by some other person, for
example, a parent company or individual shareholder who has in fact assumed
management and control of the business, as in Unit Construction.

Pemenus no atum aBym nenam De Beers u Unit Construction pa3bsicHSIOT, 4TO
MECTO LEHTPAJIbHOIO YIPABIEHUS U KOHTPOJIS — 9TO, IPEXKIE BCETO, BOIPOC
¢akra. Oba aena TakxKe 1EMOHCTPUPYIOT, UTO YUUTHIBAETCS] HAUBBICIIMMA
YPOBEHBb KOHTPOJI HaJl KOMMEPYECKON JEATENBHOCThIO. DTOT KOHTPOJIb MOKET
OCYIIECTBIISATHCS COBETOM JIUPEKTOPOB B COOTBETCTBUM C YCTaBOM KOMIIaHUH,
KaK B cilydae ¢ komnanueit De Beers, uiamn kakum-To Jpyrum JIUIOM, HallpuMep,
MaTEPUHCKON KOMIIaHUEH MM OTAENIbHBIM aKIIHOHEPOM, KOTOPbIN (aKTUIECKU
B3sU1 Ha ce0 ynpaBlieHUe U KOHTPOJIb HaJl KOMMEPYECKOH J1eATeIbHOCThIO, KaK B
ciyuae ¢ kommanueit Unit Construction.




